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Wednesday, January 27, 2010

MS. HOOEY: Good morning, Your Worship.

THE COURT: Good morning.

MS. HOOEY: .it's Hooey, uh, initial J., H-0-0-E-Y.
I'm here on the, uh, McNamara matter. It's a
continuation from yesterday.

MR. MORTON: Yes. And perhaps, if I'ceuld, Your
Worship, my name is James Morton, M-O-R-T-0-N. I am
counsel and I'm retained for the sole pufpose of the
examination of the nmext Crown witness.

THE COURT: Thank you. Good morning.

MR. MORTON: Yes. Thank you, sir.

MS. HOOEY: Crown calls Ken Hayashi,

KEN HAYASHI - Sworn

ﬁm E:&f: fiif you remain standing, it makes it
“ . easier for everyone.
A, Yes, I - T.
MS. HOOEY: ..to hear you.
A, I'll remain sténding.
MS. HOORY: Okay.

EXAMINATION IN-~CHIEF BY MS. HOOEY:

Q. Uhm, what do you do for a living?

A. I'm the éﬁhletids commigsioner for the Province
of Ontario.

Q. And what are your responsibilities?

A. To licence professional kickboxing and boxing
events.

Regional Municipality of York
Court Administration
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K. Hayashi — In. ch.
- Q. And how long have you held that position?
Q. Anﬁg.ﬁﬁ.ﬁﬁiﬂﬂyau hold any position before that? .
5 A. I was the assistant to the commissioner prior to
chat

Q. And, 1

to_the commissione

et

iow long were you the - the assistant

A._Uh, £

10 Q.

A

Q. Thm, the office of the athletics
commissioner £ :/_géﬁﬁg minigtry?

& - 1 Services.

' mer Services.
hip ‘is behind you
b A ChSET T
o0 | o, If you turn your body.

A I'll turn..

Q .a little bit, that'll - that'll help. Thank
you. And, uh, you sgaid boxing and kickboxing? How would you
describe, uh, kickboxing?

25

Q. In the regulations we call it striking with the
hands and feet, Uhm, they're allowed to kick above the
waist. They're in a boxing ring. Uhm, they wear boxing
gloves and they're allowed to strike with either the hands or
feet, But again, all kicks must be above the leg [sic] -

*30 | above the waist.

" Regional Municipality of York
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they have to do? ) ' B T

A. They're required to take out a licence with my
office. Uhm, they have to have general liability insurance.
There's a event fee. There's a two percent gate tax that
they're required to pay.

CLERK OF THE COURT: Sorry, two percent what?

A. Two percent gate tax.

CLERK OF THE COURT: Thank you.

A, They have to ghow me a letter from the plage of
venue 30 days prior to the event so that we know that the
event is actually booked and will take place. Twernity-one
days out from that, they'r@ required to put up a.seéuriﬁy 
deposit for medical monitoring fees. If a fighter loses by &
xnock-out or a T.K.0., there's an automatic 60 day .
suspension.

CLERK OF THE COURT: T.K.0.7

A. T.K.0., technical knock-out, or a knock~out .
And they're automatically suspended for 60 days. And,
depending what the doctor's order, they may be,fﬁ§ﬁif%ﬁ;ﬁﬁ
have a CAT scan, and EEG, a psychometric evaluation; mhm, 1f
tie . if it's a head blow or if it's a kidney blow, the
appropriate test may be an ultrasound to the kidneys-
depending on - on the - the type of injury that the doctor
deems necessary to be tested.

MS. HOOEY: Q. Now, uh, talking about “the, uh, the
medical, uh, personnel, what medical personnel, uh, are
expected to be present?

A. We have two, uh, medical doctors on site.

Reagon we have two is if there's an injury to a fighter and

Regional Municipality of York
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one of the doctors has to go into the back to the change

-rooms-to--attend-the- fighter; w
ringside so the fights can ¢on
have, uhm, EMS there with, uhuy
gurney medical packs to aggist tﬁ% doctor, should somebody

& on. And usually we also
;,'ﬁhﬁf the gurney, with a

need to be transported, In*@ﬁﬁl? $$iﬁ@@ of Ontario, the EMS
/ Eransport but what we would

- they're not allowed to actusé
do is we would secure the, sh, &rfighter in the back room,
call for an ambulance, and : mbulance ‘would do the
actual transportation of &

Q. And, uh, sv; o or's available to attend to
an injured, uh, boxer and the @r doctor should be.where?
A. He's at ringside v doctors are at ringside
by the mutual corner so the; ~into the ring easily,
they have easy access. o

- your responsibilities

Q. So, uh, does you:
include amateur eventg?

A. No, th?X do not

Q. Why are prof@géiéﬁ%i;évéﬁts required to be, uh,

licensed?

°§‘y fills under the CTJMlnal

mr—

A, It'?r F‘S’Qrt Of,

Code. 1If it's not sanctioned ! ﬁﬁxaﬁhlatlc board or

d&r 5.9 83 in the Criminal

commission, then it would f&$ 
Code. It would be an illegai Ql?hére is an exemption
under s. 83 for amateur sport ﬁﬁre they wear boxing
gloves of a - can't remembéﬁfﬁﬁﬁwv”ivt math of the size of
the glove. 1It's about ~ I tﬁiﬁ@“ﬁ%yﬁ a five ounce glove,
approximately. i

Q. Okay. Now, in“aéﬂiﬁiﬁn to 1i¢ensing events, uh,

is there anyone else that ﬁ@éﬁ@%&ﬁiﬁé-iiéénsed?

Regional Municipality of York
Court Administration
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A. The fighters have to be licensed. Uhm, all

have_complete medical . .

tests. Uh, they're required to have a CAT scan or an MRI, an
EEG, HIV, hepatitis B and ‘¢, uh, chest x-ray, uhm, for.

THE COURT: And this is = I -« if I can, just for

clarification, y@n“ﬁéﬁﬁagking about profegsional
fighters? - _ S

A. Yes, we are,
THE COURT:

Not ama

A. To - to - to ge A
fighter. Uhm, that's for the. , uh, examination. Then
every year after that, uhm 1t, 1f they haven’'t been
knocked out, the requiremer hey would just have to
i, eye ophthalmologist
¢ year then they'd be required
again to have another CT scaﬁifiﬁéﬁﬁé a lot of injuries can
occur in the gyms, which we wﬁ&iﬁﬁ*t be aware of so thig is
just to ensure that, uh, the fighter is - is healthy.

MS. HOOEY: Q. Who - who else has to be

licensed? g :
Seconds have.t&iﬁggli&%nseﬂ.
The who? e

The seconds.

0 B0

Who are second
A. Seconds are « are tl é@rﬁ@r'people that help
the fighters, that assist the fighters in the ring during one
minute rest periods. They're allowed three seconds in the

Province of Ontario. Uh, they have a chief second, and then

Regional Municipality of York
Court Administration
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usually a cut man and then the third person usually handles

 the stool.. B e e o

Q. Okay. R

A, .and the buekﬁﬁyﬁéf thévw for the fighter.

Q. Anybody else?

A. Uhm, that's it.

Q. The officials ﬂ@ﬁit~ﬁaV& to be registered or
licensed? . '

A, The - well the~mﬁjgcials -~ the officials are

licensed, yes, through my @ﬁﬁ - Refereeg have to have,

uhm, a vearly medlcal

Q. Okay. How did you become involved in the matter
before the court? : '
A. I was requeste ; the Ministry of Health

Promotions, through health p: ns £o look into a boxing

avent .

CLERK OF THE COUNRT: 'ﬁﬁﬁ you just keep your voice
up? ‘

A

Sorry.
Oh, I'm sorry.
CLERK OF THE COURT: -
A,

No, that's okay.
I - I should turn, €00,

Uhm, the Ministry of
Health Promotions filed a camgza f% with my office.

the - they recognize amateur ot

They're
v combative sports as
P.S.0.'s, provincial sports 0T

MS. HOOEY: 0. wh .file a complaint about?
A. The, uh, Twinj ag v

CLERK OF THE COURT: 7§§r:§, about who?

A. Twin Dragon.

CLERK OF THE COURT:
MS. HOOEY: (. Had,
licensed, uh, by yOU..,

Thank vou.

i, Twin Dragon ever been, uh,

Regional Municipality of York
 Court Administration
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A Yes,

- WQAW_mgng;@gnﬁ#.aum4hu&@;mforam-““””““”“”“”“W” -

A. Sorry,

Q +80Y prior events?

4. In the past they have. They've done a number of
professional events, '

| Q. Have they ever been turned down..
A. No, they've always.,
10 Q. _wuh, for a licence?
A. They've always been in good standing.
Q. Their prior events, uh, what, uh, what were
g they?
' A. They were kickboxing..
0 2. What were they asking for a licence for?

A Kickboxing event;.'

Q. And all appropriate fees were paid?

A, Yes,

s
Q. fAnd all appropriate medicals were done?
20 | BT ¢ Yes,

Q. _Did you have any difficulty with, uh, Twin
Dragon at all? |

A, No.

Q. S&,fguhrecaived this complaint, what do you do

25 next?

A. ed.up a file with the investigation
unit. And once I turn the file over ko them, I no longer
h,av.é,any say overthat cile. Uhm, it sstrwtlyout Of my
hands then. i

30 Q. Is it of any imt&x&st‘aﬁ, uh - to you that Twin
Dragon, uh - when the complaint came in, that they were
sanctioned by another body?

- Regional Municipaﬁty of York
. Court Administration
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A. Uhm, ves. aﬁdaagpaxéﬁtiy they weren't sanctioned
~by the recognized P8
MR. MORTON: I -

e

"[:uhm,rYour Worship, to mak@

~a hearsay objédti§n~ ;ﬁh&%ss this is strictly part

of the narrativ@,‘thi$AWQtness would not have any

direct knowledge © ﬂth& ganctioning by any other

body except by Whan h@ wa% adviged.
'I‘HE' COURT: Court agrees.

MS. HOOEY: It,wgs;.héﬁgﬁéxj part of the narrative.
MR. MORTON: If it's merely part of.
THE COURT:

‘f?,iﬁﬁﬁ@ﬂ'iiké it, Madam
Prosecutor. Youfﬁﬁkﬁﬁﬁﬁ‘@ﬁéstion and this gentleman
answered it and hi 4 /6 is considered by the
court to be stﬁi} ;,ﬁ&y»at this point.

MS. HOOEY: Thak '
MS. HOOEY: Q.

~uli; the - so as a result of
information you received,'yﬁﬁﬁtaxﬁ@ﬁfthe'matter over to
investigations? :

A. That's corregt:

Q. Did you have anyﬁhiﬁg further to do with the
file? o
A. No, I dld not

Q. Since that t;m@¢fﬁﬁv@~Twin Dragon asked for a
licence to conduct an event?

No, they haven’t,

A

Q. Have you rec@ivé&;&myq@ﬁhar\complaints?

A. No, Ibaven't. © - .

Q All right. I want to point out Exhibit 2, 7 and
8, please. Okay. Thank you. I éh@W<you Exhibit, uh, Number
7. Does it look familiar to you?

A. Yes, it does. I..

 Regional Municipality of York
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K. Hayashi — In. ch.
Q. Look at the front and the back, please. Okay,
i S Why do- ‘Y@u“"f‘eecgr’l‘i'Zé““ thatim . | e et e et e e e e e e e
A . IV“ . .
5 Q. .wthat?

A. I was driving up to the office one day and I

noticed a sign on a post so I stopped and took it down and
brought it in to the. e

Q. Thank you.
10 CLERK OF THE COURT: Sorry, you're going to have to
keep your voice up again. ‘

A, Oh, I'm sorry. I was driving up Yonge Street

and I notice a sign on a‘liév post and I stopped and removed

it. _
16 CLERK OF THE COU
MS. HOOEY': Cou.ft
MS. BOOEY: Q{ Qﬁfﬁﬁig”n on the, uh, sign, do - do

ank you.
ndulgence.

you recall if it saild anythiﬁgv;@amt professional or amateur?

A. No, it did not,
20 Q. Uh, do you h&v@iaiﬁﬁpy of the act, uh, with you?
A. Yes, I do. |
Q. The act governs, ul, professional, uh, boxing
and kickboxing. '
A. Correct.
2 THE COURT: And.
MS. HOOEY: And.
THE COURT: .Madam Prosecutor, what are - what act
are you referring fog- ’
MS. HOOEY: Sorry. Uh, The Athletics Control Act.
5

30 THE COURT: Thank you.
MS. HOOEY: Your welcome.

_Regional Municipality of York
Court Administration
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rammm—m——

MS. HOOEY: Q. - And you are governed by whatever the

A. That's correct,

Q. In your job aé:ﬁﬁa'athl@tics commissioner?

A. Yes. S :

Q. All right. zféxaw*ymur attention to the
regulations, uh, which,,fmff?@ﬁ?TWQﬁghip‘s assistance, is
approximately seven pages bac]

R.R.O., 1990 Regulation 52,

general . e

THE COURT: What~i$f§§%}§age number that you're
referring to on Eh%h%%@tﬁm?
MS. HOOEY: It's nﬁﬁﬁ%ﬁ-@né of the regulations. The
act is first and the th
THE COURT: You're ta
that correct? t i
MS. HOOEY: That's correct,
THE COURT: Okay. .

segulation follows.
m§~about Regulation 52, ig

MS. HOOBY: Q. I éx@@ky@ﬁfga@ﬁ&ntion to number, uh
s. 1 in the regulations of this act:

t

"Professional when used in respect of a

participant or a contestant in a

professional contest or exhibition of
boxing meang a‘ﬁ&ﬁﬁﬁ&iv@@rson who 1ig, at
any time," o

And I draw your attention [sic] = attention to (b):
"Teaches, pursues or assists in the
pursuit of boxing as a means of
livelihood and;

Regional Municipality of York
Court Administration
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12 R. v. Michael McNamara et, al.
K. Hayashi —~ In. ch.

(d) Promotes or manages the contest or

- "”'”TéthﬁiﬁI”éﬁﬁiﬁiﬁﬁﬁhfféfwﬁéEgdﬁéI”§Eihf”ww““ww””"
Would vou agree that that goes towards a person, that's what
the law says? B

A. Yes.

Q. All right.

MR. MORTON: I'm going to.
10 THE COURT: Yes.
MR. MORTON: ..object, again. aAnd I apologize, Your
Worship, for popping up and down. The determination
of what the law means is peculiarly within your

province. Uh,'ﬁh@@?wﬁiﬁégs has not been qualified

156

as an expert in 1@ atters nor, in fact, would he
be admissible asg an expert, as that's something

within your province only. The regulations are, of

course, you can take judicial notice of them. If my

friend is simply going to read passages of the

20 regulations, in my respectful submission, that
evidence would be irrelevant, immaterial, and, in
any event, doesn’'t go to anything that a witness can
do. Obviously my friend can draw your attention to
the regﬁlatioms th@%% before you.

26 THE COURT: Thank’yéuf»“Mﬁdam Prosecutor, response?
MS. HOOEY: VYes. fﬁ”%?i‘minot calling the athletics
commissioner;'whaﬁér@@?@rﬁ@d by the statute, uh, as
an expert in anything, except that he interprets the
act. I'm not suggésting that the court should

30 interpret it the same way. That's something that
the court will have to decide.

Regional Municipality of York
Court Administration




13 R. v. Michael McNamara et. al.
K. Hayashi — In. ch.

THE COURT: Well you - you asked him for a legal
o o=— - opinioniI-don’t have a C.V. in-front-of-me from - - -
this witness indid@ti&g;that he is in any position

to give a legal opimdon. Is there something you

’ have that I don’t have that would assist the court
in determining whether this gentleman could give a
legal opinion? ' |

NS, HOOEY: I'm - I’m}&at asking him for a legal

10 o opinion.

THE COURT: I believe you were, Madam.
M8. HOOEY: Well, the -~ the Crown's telling you
that.. o g
- THE COURT: And so the objection is sustained.
15 MS. HOOEY: | |

THE COURT: N
MS. HOOEY: Q. Th%f%‘ﬁla distinction between a
professional who is a person and & digtinction between an
event which is profassional,:ﬁaﬁ that been your experience?
20 A. Yes.
Q. All right. 8o, you could have concerns about an
event or a person who's not necessarily a boxer or a
kickboxer? |

A, That's correct.

26 M8, HOOEY: Thank you. I have no further questions.
THE COURT: Thank you. =
MR, MORTON: Mighg?aw & brief indulgence, Your
Worship?. |
THE COURT: Do you wish a few minutes, Mr. Morton?
30 MR. MORTON: In fact I don’t need that. I have no

questions for thig witness.
THE COURT: All right. Thank vou.

Regional Municipality of York
Court Administration




14 R.v, Michael McNamata et. al.
Submissions

T MR. MORTON: Thank vyou, sir.
| THE COURT: And thank you, sir.

MR. MORTON: And, oddly enough, Your Worship, that

5 actually concludes my participation in this trial.
SO ,
THE COURT: Thank you, Mr. Morton. Nice to see
you, sir.
MR. MORTON: .I'm grateful for - for your time.

10 Thank you, sir.
JTHE COURT: Okay.
MR. MORTON: And may I be excused from the court?
THE COURT: Yes, sir. Thank you.
MR. MORTON: Thank you.

15 MS. HOOEY: Just for the, uh, record, the Crown,
uh, wﬁil not be recalling - does not plan to recall
Mr. Hayashi. Uhm, nothing further and that is the
case for the Crown.
THE COURT: Thank you.

20 _ bt

SUBMISSIONS BY MR. STANWICK:

I'm making a motion for non-suit, uh, Your Worship.
The major ingredient has not been established.
There's the sections that the, uh, McNamara's and

26 Twin Dragons were ahaﬁged under, uhm - that they
committé&Vﬁh@ offence of holding a professional
contest or exhibition without the authority of a
licence. There is no evidence before you
whatsoever that there was a professional event.

80 Those are my submissions.
THE COURT: Resgsponse?

Regional Municipality of York
Court Administration




15 R. v. Michael McNamara et, al,
Submissions

SUBMISSIONS BY M8, HOOKY:

oo Ul courtts - Indulgence, please.” UH, Your Worship,

the criteria for non-suit ig as follows:
“After the prosecutor, "
Who is me,

10 ‘5Hag presented all the evidence against
~the defendants, the defendant will be
ealled upon, "

Obviously, uh - uh, they have not done this. They've

16 instead decided to bring a motion for non-suit.

"To get a directed verdict of an
acquittal, the defendant must satigfy the
~court that the prosecution has not met
20 ~ what is commonly referred to as the
. 'Sheppard Test'. And so the question
 7$hen becomes: Has the prosecutor adduced

any admissible evidence upon which a

‘reasonable jury, properly instructed,

. could convict? In other words, the court
~is being asked to find that the
prosecutor has not made out a prima facie
case. A prima facie case is established
where there's admissible evidence and all
30| essential elements of the offence
charged, which, if believed, would permit

a reasonable trier of fact to convict."

Regional Municipality of York -
] Court Administration
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Now, the Crown only has to present some

“evidence. “Theevidence doesn’'t even have to be

believable. That is the test. Any evidence.
There's - there's no weighing of any of the
evidence at this point. That comes later. 8o
let's look at the act then. The act gays in

the regulations, which is s. 52, starting on

page one.

THE COURT: Well, no - with the greatest of
respect, you have provided the court with the act.
You've had a witm@ss, previous witness, who you
asked the court to look at the regulation, one
section. ' That is all that you've done with the
act. So now you're asking to the court to look at
the act? I'm gonna suggest that if there wasn't
already something put into evidence by way of your
witnesses, that you can now not f£ill any holes that
were failled to fill with the witnesses. So, unless
you're referring to the = the regulation vou've
already read out to the court, the previous
witnessg, the court's not going to allow you to look
at anything elge because the act was not - never
discussed with any prior witness.

MS. HOOEY: You know, with all due respect, Your
Worship, you hav& the law - law wrong. They're
charged under - under the Athletics Control Act,
You are to take -judicial notice of that., I don't
have to read it to you. I don’'t have to go through
it,

THE COURT: Well I - I..

MS. HOOEY: You are to take judicial notice,

Regional Municipality of York
Court Administration
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Submissions

THE COURT: I..

- M8 . -HOOEY: - And--I-am-merely- trying-to-help -you -with

the sections that are gonna help you make an
informed decision.

THE COURT: Well, what we're dealing with, since
the motion is before the court and the trial has
not been completed, is that there is a motion for
non~guit due to an essential element, according to
defence counsel, that was not raised. And the
court is being asked, of course, to dismiss the
charge., aAnd I'm going to ask counsel for the
province to speak to that matter, Again, the
trial's not finished. and the court acknowledges
in final submigsions, certainly, that a reference
would be made by Madam Prosecutor to the act, but
that's not what we're dealing with right here.
We're dealing with the motion for non-suit.

MS. HOOEY: But the motion for non-suit includes
all the evidence that wag given and includes the
act. And if Your Worship will not permit me to go
through the act to assist vou in coming to a
determination, becauge it's - it's law that says
you know this act., VYou know what it says. AaAnd if
you tell me that you do, I will sit down.

THE COURT: Well I - I am familiar with the act and
I have had ample time to read through the act, If
there's something in the act that you want to bring
to the court's attention, by all means, go ahead.
MS. HOOEY: Thank you. Under regulations -
Regulation 52, s. 1l:

Regional Municipality of York
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"[The regulation] in this regulation and
- - - —-in-the act,-professional when-used in—- - - - - —
respect of a participant or a contestant
5 ‘ in a profegsgional contest or exhibition
of boxing means a natural person who, at

any time,"

Go down to (b):
10 |
"Teaches, pursues, or assists in the
purguit of boxing as a means of
livelihood. Promotes or manages.
(d) The contest or exhibition for

16 - personal gain,"

The Crown would suggest that you cannot take
any other notice except to say that in both the
events, where 6700 people attended, somebody

20 -~ was making money. And our allegation is the

| Twin - Twin Dragons. They were the promoters.
So =~ and for guidance in that vyou look under s.
1 of the regulation, sub. (a), under

profesgional, where it talks about:
26

Now, thig ig talking about a - a boxer:

30 ".in a contest or exhibition for [for] a
stake bet, private or public money or

gate receipts or receives any

———

Regional Municipality of York
Court Administration
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consideration for his or her services as
an athlete, except merchandise or an
order for merchandise, not exceeding $35

in value."

So what this is saving is if a boxer makes $35
or moré, they're considered professional. So,
if you take from that that the promoters

10 clearly, clearly made more than $35. They sold
DVD's at $25 a pop. Even if they didn’t make
the DVD's and they had somebody else make them
for them. You heard Steve Nash tell the court
that there were a significant number of people,
at least 20 in front of him and at least 20
behind him, putting down $25 for a DVD.

Second, you had Steve Nash tell you that the
cost to enter the event was $25, $50, or $100.
A hundred dollars got you a table. and even if
20 ?&u'taok it as the average price of $50 that
people paid, at 6-700 people, that's a
significant amount of money. They were not
licensed. They were not sanctioned. They put
the boxers in danger and there is a community
interest in ensuring that these events are held
following rules and regulations. They were
not. You heard Steve Nash indicate that he had
some concerns about the officiating and about
some of the boxers. You heard he had some

80 concernsg about the spectators and how they
wandered around. This is a dangerous sport.

And just because they - they may have tried to

Lo samstrme.
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follow the rules, it doesn’t count. If you

- drive-on our streets, it doesn’t matter that
vou follow all the rules of the road, if you do
not have a licence, you should not be on the
road. If you do not have insurance, you should
not be on the road. There is a reason for
licensing. There is a reason for sanctioning,
The Twin Dragon knew this. They had been
licensed twice by the athletics commissioner in
the past. Steve Nash indicated that he
officiated at one of those events and he said
it was very well run. Twin Dragon knew how to
do it, they just didn’t. They are
professional. They made oodles of money and if
you take Regulation 1(a) as guidance that says
that if a boxer gets paid $35, they're

considered professional. But the other folks

- ware getting oodleg of money. Twin Dragon made
money. They don't do this out of the goodness
of their hearts. They're professional. They
run and operate kickboxing schools. Those are
the Crown's respectful submissions, subject to
any questions you may have.
THE COURT: Anything in response?

RESPONSE BY MR. STANWICK:

Uh, yes. I've listened patiently to my friend,
however the charge before the court is that commits
an offence of holding a professional contest or

exhibition of boxing without the authority of a
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licence. And if Your Worship will take a look at -

- under-professional when-used-in respect—of-a- . -

professional contest or exhibition means, this is
(a0. Does Your Worship have it in front of you?
THE COURT: I do.

MR. STANWICK:

"That the participants or contestants
repregsent or are members of an athletic
aggociation, c¢lub, corporation, league,
team, or an [uncorporated] unincorporated
organization that is composed of
profesgionals or is ordinarily recognized
ag being the post professional or that
“the participants or contestants are

profesgionals."

Now, Mr. Morton and I have gone through this numerous
times. There's no evidence for you that has
been, uh - uh, given to you that these people
are identified as profesgionals. They're not
viewed as professionals in the community and
they were not professionals. Mr. Nash and Mr.
Amer both stated that these - all these
contestants were amateurs., S0, my - even
though my friend refers to (a), that's not the
charge before the court. The charge is whether
or not they, uh - they conduct themselves in a
professional contest or exhibition. and I

submit, it's quite clear there's no evidence
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for you whatsoever that this was a professional
TﬂE'Q&ﬁnwi' Thank you. The court's going to
cdﬁsider the matter and I'll take a 20 minute
break, come back and the court will give its

CLERK OF THE COURT: All rise. The court in now

THE COURT: The court is prepared to give its
degigion in the motion for the court and the

decigion is based on evidence and comments made by

JUDGMNENT

Court Administration

The motion for non-suit on behalf of the
defendants is a claim that there was no evidence to
support that the event was professional and that is
an esgential element and that essential element is
missing from the Crown's evidence. The Crown
suggests that the court must, and the court agrees,
look at the Sheppard test. And that there are -

there is enough evidence provided by the prosecution

B ) ~event., Those are my submissions.
5
decision,
1.
10
RECES S
UPON RESUMING
15
coungel .
20
P. SOLOMON, Justice of the Peace - (Orally)
25
*30

that would suggest - now, whether the court bélieves

it or not, there's still evidence and the court must
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consider and the trial must proceed and the motion

The court has analyzed, very carefully, as to what

the charge is before the court, what the act says,
and what the witnesses for the prosecution have
said. The charges against Mr. Michael McNamara and
Mr. Martin McNamara are that on two different détes,
they committed the offence of holding a professional
contest or exhibition of boxing without the
authority of a licence, and this is all under the
Athletics Control Act.

The court heard from a prosecution witnesg, Mr. Amer
Mugtafa, who is the president of the Kickboxing

‘Oontario Association. He also belongs to the Counsel

for Amateur Sport Kickboxing. He stated that the
June 19" event at the Paradise Club, operated by
Twin Dragons, and there is a statement of agreed
facts that, indeed, Mr. Michael and Mr. Martin
McNamara operate Twin Dragon Kung Fu and Kickboxiﬁg
Club and were the promoters of these two events.
The June event and the September event at the
Paradise Club, as stated by Mr. Mustafa, were not
sanctioned by Kickboxing Ontario and it was stated
only members can participate in sanctioned events.
And during cross-examination of that witness, Mr.
Mustafa stated that fighters in their organization
are all amateurs. Fighters are not paid and he was
asked whether admissions were charged and he said,

"Yes, in some instances.®
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The court heard from another prosecution witness,
-—- - - - - ---- --Mr.-Steven-Nash;,-who stated-that -the two-events from
June and September fall under C.A.S8.K. as amateur

5 “events, and that C.A.S.K. being Counsel for Amateur
Sport and Kickboxing, and he answered, "Yeg"., In
crosg-examination, Mr. Nash was asked if the persons
competing were amateurs and he answered, "Yes".

10 Mr. Ken Hayashi was called by the prosecution. Mr.
Hayaghi is the athletics commissioner for the
Province of Ontario and he has been so since v
1995 .Mr. Hayashi stated that there ig a reguirement
to take out a licence if the event is professional
15 and with that there's all sorts of requirements.
One, of course, being that the percentage df gate
recelipts are given back to the government and et

cetera.

During evidence in-chief, the prosecutor had asked
20 whether Mr. Havashi's responsibilities include
amateur events. He gaid, "No". Professional
fighters have to be licensed and there's an
exemption under the Criminal Code, which the court
does not find has any relevance here, if amateur
45 event and court's not going to get into that -

nothing that turns on that evidence.

The court refers to theAthletics Control Act. And
in the Athletics Control Act, under the definitions,

*g0 this is R.S.0., 1890, c¢. A, point 34:
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"Professional contest or exhibition means
| . acontest or exhibition of professional

boxing or any other professional sport

5 that 1s designated by the regulations.®

And then it gives a definition for regulations:

"Regulations means regulations made under

: 10

; - this act, R.S.0., 1990, c. A.34, &. 1998,

i see 18, schedule E, s. 1, 2006, c. 34,

? subs. 2(1) and (2)."

| 16 Court refers to the Regulation 52, s. 1, states:

"Professional, when used in respect of a
participant or contestant in a
professional contest or exhibition of

20 boxing, means & natural person who at any

I
i time enters and competes in a contest or
| exhibition for stake bet, private or
i public nmoney or gate receipts, who
receives any congideration of hig or her
25 services as an athlete, except
|

merchandise or an order for merchandise,

travelling and living expenses actually
incurred by while going to, remaining at,
30 and returning from the place of contest

or exhibition."

N

i i
i
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Further, under professional contest or exhibition,

'when used in respect of a professional
contest or exhibition of boxing meané a
professional contest or exhibition in
which the participants or contestants
represent, or are‘members of, an athletic
agsociation, club, corporation, league,
team or unincorporated organization that
is composed of professionals, or is
ordinarily recognized as being composed
of professionals, and that the
participants or contestants are

professionals .

Well, it's clear from the act that professionals are
individuals who compete for a stake bet or public
money. The court heard nothing by way of evidence
from the prosecution that the kickboxers, who were
present for the two events from June 19, 2008 and
September 28, 2008 were professional, licensed
fighters. There's no evidence led for the court to
conclude that. And in order for the court to have
this matter continue, it would've had to have heard
that. And that is an egsential element to the
charge. 8o the motion for non-sguit is granted. The
court is going to dismiss the charges. And my
thanks to counsel and Madam Prosecutor, always a

pleasure to see you, Madam Clerk.
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M8. HOOEY: That does complete our matters today.
ol ee- o CLERK-OF THE -COURT: —All rise, — — —— — —~—— —— -

kK ok ok ok ok ok ok ok ok
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